TAX INVESTIGATION GUIDE TO TAXPAYERS
1.0 TAX INVESTIGATION
1.1 Meaning
Tax investigation refers to gathering of admissible evidence in the court of law with a view to prosecute and convict the tax evader for commission of tax crime /offence. Tax Investigation Department carries out investigation of cases where it is suspected on precise and definite evidence that the taxpayer is not paying tax deliberately or has willfully violated tax laws. The intentional breach of tax laws amounts to tax evasion which is punishable by tax law.
         1.2   Difference between Investigations and Audit
The practical process of examining business records of the tax payer during investigation and audit is the same but skills applied, approach and objectives are different. The personnel, apart from taxation knowledge have special investigative skills acquired through training which enable them to detect fraud and any other tax crime which the taxpayer might have committed with intent to deny the government of its revenue.   Investigators must make a surprise visit to the taxpayer’s business premises with a view to capture credible evidence, interrogate the subjects and examine witnesses for preparation of prosecution case. 
While during audit, if the auditor detects any fraud elements he/she should suspend the audit with a notice to the taxpayer that the matter will be further dealt with by the Investigators or it is referred to Investigation. 
Generally, the clear demarcation between the two is that Investigation deals with tax evasion while Audit focuses on tax avoidance.
           1.3 Objective of Tax Investigations
a)  Deter tax evasion through measures which counteract fraud and other forms of tax and fiscal evasion.
b) Ascertaining the person responsible for the offence, to pursue criminal      prosecution.

c) Ensure the correct amount of tax is collected
d) Enhance tax  compliance 
              2.0    OPERATIONAL MATTERS 
              2.1   Selection of Cases:
The aim of tax investigation is to determine whether the tax payer  who is subjected to investigation has committed  a tax crime. Case selection methodologies for investigation purposes are many and varied.  Some methods employed are:

i) Information from informers and/or the public

ii) Information based on Intelligence

iii) Review of  tax returns
iv) Selection through risk analysis

v) Cases referred from revenue departments
          2.2              Years of Investigations to be covered:

Where there is fraud, willful default and negligence, the statutory limitation is not applicable for investigation cases.
         2.3   Interaction with the Taxpayer 
A tax investigation carried out by Tax Investigation Department is through surprise visit to the taxpayer’s business premises, personal residences, taxpayer’s representatives and various third parties premises.  This is done after examination of the taxpayer’s tax status within TRA (internal records). The investigation is conducted in a professional, courteous, fair and reasonable manner in accordance with the tax laws and regulations supported by the Evidence Act, Cap. 6 of 1967 and other enabling laws.
(a) During the visit, the investigation officers are required to:- 

i) Introduce themselves; show the Identity card bearing their names, job title and employee number. 
ii) Explain the purpose of the visit to the taxpayer at the outset of the visit.
iii) Inform the taxpayer of his/her  rights and obligations to be executed in  the visit event
iv) Conduct a search at all the places in the premises 

v) Inform the taxpayer the scope, period of investigation, documents, records in soft and hard form needed for purposes of investigation.
vi) To access, download and take possession of relevant information from all electronic storage media.
vii) Interview and take statements from taxpayer and relevant persons present at the scene as and when required.
viii) Provide reasonable time for taxpayer to collect documents, records and papers relevant to tax investigation.
ix) Seize and take possession of books, documents, soft and hard form records relevant to the investigation.
x) Provide a written acknowledgement of receipt of the documents, books of accounts, records duly confirmed by the investigation officers and the taxpayer.

xi) Not to disclose any information obtained during the course of investigation to unauthorized person.
(b) Taxpayer’s Rights

i) The taxpayer has the right to know the consequences of failing to submit the necessary information.  
ii) The taxpayer has a right to identify investigation officers.
iii) The taxpayer has a right to appoint an approved tax consultant/ representative or a team of advisers acting individually or collectively.  However, a proper written authorization letter from the taxpayer to the representative to act on the taxpayer’s behalf must be submitted to TRA.
iv) Tax consultant /representative is allowed to be present during the interview/discussion.  The taxpayer will be given reasonable opportunity to consult with tax consultant representative during the interview session.
v) The taxpayer is allowed to bring along interpreter(s) during the interview/discussion session if the taxpayer is not conversant in English or Kiswahili.

vi) The taxpayer has a right to request return of all documents taken after completion of investigation but where the taxpayer requires documents which are still in possession of the investigation officers, the officers should allow the taxpayer to make relevant copies and acknowledgement slip will be issued.
(c) The taxpayer’s Obligations:

i) To allow the investigation officers to have full and free access to all places, books, documents, records and computers. The officers may search such places and take a copy or make extract from any such books, documents, records and computers without making any payment by way of fee or reward.

ii) To permit investigation officers to take possession of records, documents and computers in the custody of or under the control of or belonging to the taxpayer.
iii) Where records and documents are maintained in a language other than Kiswahili or English, to render a translation in Kiswahili or English of the said records or documents. 

iv) Provide complete responses for request of information either in writing or orally.
v) Co-operate with the investigation officers 

vi) Attend all interviews/discussions as will be notified by the investigation officers.
(d) The taxpayer is prohibited from:-
i) Giving any form of gifts to the investigation officers. 

ii) Making any form of payments to the investigation officers.
iii) Transacting any business with the investigation officers.
iv) Obstructing or hindering the investigation officer in exercising his/her duties/functions.  Such obstruction is an offence and is punishable by law.  
Obstruction includes the following:-
(i)  Refusing  investigation officers from entering lands, buildings, places and premises to perform their duties

(ii) Refusing to provide books of accounts, documents, records and computers in the custody of or under his control when required by the investigation officer;

(iii) Failing to provide reasonable assistance to the investigation officers in carrying out their duties
(iv) Refusing to answer or give responses to questions asked during the course of investigation
(v) Appointing unapproved tax consultant/representative.
(e) Search 

Search is done where it is believed that the evidence may be in the premises to be searched and would not be obtainable by other means. The taxpayer is required to allow the investigation officers to have full and free access to all places, books, documents, records and computers without any condition.
(f) Asset Seizures and Forfeiture 

Seizure of any document, record, goods or property connected with an offence, a Notice of Seizure will be issued in the name of the owner or his agent, auditor or tax consultant.  However, before any Notice of Seizure is written, the officer issuing it must put a station reference number on it. 
           2.4     Examination of records

The investigation officer will do the following:-
(a) Examine taxpayer’s business books, note books, diaries, any documents and computers.
(b) Examine taxpayer’s personal books, records, documents and computers which may contain business information.
(The examination will assist TRA to ascertain the amount of taxable income evaded, if any, through direct or indirect methods of proof)
(c) Request a person to provide information, documents, records or other papers in the custody of or under the control of that person.

Note: The Commissioner for Tax Investigations may issue a discontinuation letter to the Taxpayer where there is a justification for a case not to be pursued criminally. 
              2.5   Complaints  
TRA takes fair and balanced approach to all complaints made. Complaints should be addressed to:- 

a) Commissioner General or
b) Commissioner for Tax Investigations 
          Any complaint believed to be done in good faith is considered.

3.0 CONCLUSION OF TAX INVESTIGATION
Tax investigation case is deemed settled when a judgment has been duly delivered by the court and the taxpayer is convicted or acquitted. Where the taxpayer is convicted the court may sentence him/her to imprisonment or fine and order the taxpayer to pay the tax which has been evaded.
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